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Representative LaVar Christensen proposes the following substitute bill:

GUARDIAN AD LITEM AMENDMENTS
2006 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: LaVar Christensen
Senate Sponsor: D. Chris Buttars

LONG TITLE
General Description:

This bill transfers oversight of the Office of Guardian Ad Litem Director to the
Commission on Criminal and Juvenile Justice and amends the Judicial Code and
related provisions regarding the Office of Guardian Ad Litem Director and guardians ad
litem.
Highlighted Provisions:

This bill:

» defines terms;

» transfers oversight of the Office of Guardian Ad Litem Director, and rulemaking
authority relating to guardians ad litem, from the Judicial Council to the
Commission on Criminal and Juvenile Justice;

» amends the Juvenile Court Act of 1996 by narrowing and modifying the authority of
a court to appoint a guardian ad litem;

» modifies the qualifications and duties of the guardian ad litem director;

» requires the Commission on Criminal and Juvenile Justice to:

e annually conduct a performance evaluation of the guardian ad litem director;

and

* establish a procedure to receive and resolve complaints regarding the guardian
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ad litem director, the Office of Guardian Ad Litem Director, or attorney guardians ad litem;

» modifies the duties of guardians ad litem and the Office of Guardian Ad Litem
Director;

» requires that, during the 2007 interim, the Health and Human Services Interim
Committee shall:

e consider a report from the guardian ad litem director regarding changes and
improvements made in response to the February 2005 performance audit and
recommendations for other legislative changes relating to guardians ad litem;
and

e conduct a study to determine whether the Office of Guardian Ad Litem Director
should be reauthorized or replaced with a system consisting solely of private
guardians ad litem;

» requires the Health and Human Services Interim Committee to, during the 2006
interim, review the duties of guardians ad litem and determine whether the duties
should be modified;

» removes obsolete language relating to a pilot program and to public access to
hearings and records for abuse, neglect, and dependency cases;

» describes the circumstances under which fees and costs, incurred by the Office of
Guardian Ad Litem Director in a criminal case, may be recovered from a defendant
convicted of a crime committed against a child for whom the Office of Guardian Ad
Litem Director is appointed; and

» makes technical changes.

Monies Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:

AMENDS:

63-25a-104, as last amended by Chapter 220, Laws of Utah 2001

78-3-21, as last amended by Chapters 51 and 332, Laws of Utah 2003

78-3a-112, as renumbered and amended by Chapter 365, Laws of Utah 1997
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78-3a-115, as last amended by Chapters 324 and 356, Laws of Utah 2004
78-3a-115.1, as last amended by Chapter 324, Laws of Utah 2004

78-3a-116, as last amended by Chapters 190 and 324, Laws of Utah 2004
78-3a-911, as last amended by Chapter 94, Laws of Utah 2003

78-3a-912, as last amended by Chapters 102, 286 and 304, Laws of Utah 2005
78-7-45, as last amended by Chapter 168, Laws of Utah 2002

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 63-25a-104 is amended to read:

63-25a-104. Duties of commission.

The state commission on criminal and juvenile justice administration shall:

(1) promote the commission's purposes as enumerated in Section 63-25a-101;

(2) promote the communication and coordination of all criminal and juvenile justice
agencies;

(3) study, evaluate, and report on the status of crime in the state and on the
effectiveness of criminal justice policies, procedures, and programs that are directed toward the
reduction of crime in the state;

(4) study, evaluate, and report on policies, procedures, and programs of other
jurisdictions which have effectively reduced crime;

(5) identify and promote the implementation of specific policies and programs the
commission determines will significantly reduce crime in Utah;

(6) provide analysis and recommendations on all criminal and juvenile justice
legislation, state budget, and facility requests, including program and fiscal impact on all
components of the criminal and juvenile justice system;

(7) provide analysis, accountability, recommendations, and supervision for state and
federal criminal justice grant monies;

(8) provide public information on the criminal and juvenile justice system and give
technical assistance to agencies or local units of government on methods to promote public
awareness;

(9) promote research and program evaluation as an integral part of the criminal and

juvenile justice system;
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(10) provide a comprehensive criminal justice plan annually;

(11) review agency forecasts regarding future demands on the criminal and juvenile
justice systems, including specific projections for secure bed space; [and]

(12) promote the development of criminal and juvenile justice information systems that
are consistent with common standards for data storage and are capable of appropriately sharing
information with other criminal justice information systems by:

(a) developing and maintaining common data standards for use by all state criminal
justice agencies;

(b) annually performing audits of criminal history record information maintained by
state criminal justice agencies to assess their accuracy, completeness, and adherence to
standards;

(c) defining and developing state and local programs and projects associated with the
improvement of information management for law enforcement and the administration of
justice; and

(d) establishing general policies concerning criminal and juvenile justice information
systems and making rules as necessary to carry out the duties under Subsection (10) and this

Subsection (12) [and-Subsectton10):]; and

(13) supervise the Office of Guardian Ad Litem Director, in accordance with the

provisions of Sections 78-3a-911 and 78-3a-912, and assure compliance of the guardian ad

litem program with state and federal law, regulation, policy, and court rules.

Section 2. Section 78-3-21 is amended to read:

78-3-21. Judicial Council -- Creation -- Members -- Terms and election --
Responsibilities -- Reports.

(1) The Judicial Council, established by Article VIII, Section 12, Utah Constitution,
shall be composed of:

(a) the chief justice of the Supreme Court;

(b) one member elected by the justices of the Supreme Court;

(c) one member elected by the judges of the Court of Appeals;

(d) five members elected by the judges of the district courts;

(e) two members elected by the judges of the juvenile courts;

(f) three members elected by the justice court judges; and
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(g) a member or ex officio member of the Board of Commissioners of the Utah State
Bar who is an active member of the Bar in good standing elected by the Board of
Commissioners.

(2) (a) The chief justice of the Supreme Court shall act as presiding officer of the
council and chief administrative officer for the courts. The chief justice shall vote only in the
case of a tie.

(b) All members of the council shall serve for three-year terms. If a council member
should die, resign, retire, or otherwise fail to complete a term of office, the appropriate
constituent group shall elect a member to complete the term of office. In courts having more
than one member, the members shall be elected to staggered terms. The person elected to the
Judicial Council by the Board of Commissioners shall be a member or ex officio member of
the Board of Commissioners and an active member of the Bar in good standing at the time the
person is elected. The person may complete a three-year term of office on the Judicial Council
even though the person ceases to be a member or ex officio member of the Board of
Commissioners. The person shall be an active member of the Bar in good standing for the
entire term of the Judicial Council.

(c) Elections shall be held under rules made by the Judicial Council.

(3) The council is responsible for the development of uniform administrative policy for
the courts throughout the state. The presiding officer of the Judicial Council is responsible for
the implementation of the policies developed by the council and for the general management of
the courts, with the aid of the administrator. The council has authority and responsibility to:

(a) establish and assure compliance with policies for the operation of the courts,
including uniform rules and forms; and

(b) publish and submit to the governor, the chief justice of the Supreme Court, and the
Legislature an annual report of the operations of the courts, which shall include financial and
statistical data and may include suggestions and recommendations for legislation.

(4) (a) The Judicial Council shall make rules establishing:

(i) standards for judicial competence; and

(i1) a formal program for the evaluation of judicial performance containing the
elements of and meeting the requirements of this Subsection (4).

(b) The Judicial Council shall ensure that the formal judicial performance evaluation
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program has improvement in the performance of individual judges, court commissioners, and
the judiciary as its goal.

(c) The Judicial Council shall ensure that the formal judicial performance evaluation
program includes at least all of the following elements:

(1) arequirement that judges complete a certain number of hours of approved judicial
education each year;

(i) arequirement that each judge certify that he is:

(A) physically and mentally competent to serve; and

(B) in compliance with the Codes of Judicial Conduct and Judicial Administration; and

(iii) a requirement that the judge receive a satisfactory score on questions identified by
the Judicial Council as relating to judicial certification on a survey of members of the Bar
developed by the Judicial Council in conjunction with the American Bar Association.

(d) The Judicial Council shall ensure that the formal judicial performance evaluation
program considers at least the following criteria:

(1) integrity;

(i) knowledge;

(ii1) understanding of the law;

(iv) ability to communicate;

(v) punctuality;

(vi) preparation;

(vii) attentiveness;

(viii) dignity;

(ix) control over proceedings; and

(x) skills as a manager.

(e) 1) The Judicial Council shall provide the judicial performance evaluation
information and the disciplinary data required by Subsection 20A-7-702(2) to the Lieutenant
Governor for publication in the voter information pamphlet.

(i) Not later than August 1 of the year before the expiration of the term of office of a
justice court judge, the Judicial Council shall provide the judicial performance evaluation
information required by Subsection 20A-7-702(2) to the appointing authority of a justice court
judge.
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(5) The council shall establish standards for the operation of the courts of the state
including, but not limited to, facilities, court security, support services, and staff levels for
judicial and support personnel.

(6) The council shall by rule establish the time and manner for destroying court
records, including computer records, and shall establish retention periods for these records.

(7) (a) Consistent with the requirements of judicial office and security policies, the
council shall establish procedures to govern the assignment of state vehicles to public officers
of the judicial branch.

(b) The vehicles shall be marked in a manner consistent with Section 41-1a-407 and
may be assigned for unlimited use, within the state only.

(8) (a) The council shall advise judicial officers and employees concerning ethical
issues and shall establish procedures for issuing informal and formal advisory opinions on
these issues.

(b) Compliance with an informal opinion is evidence of good faith compliance with the
Code of Judicial Conduct.

(c) A formal opinion constitutes a binding interpretation of the Code of Judicial
Conduct.

(9) (a) The council shall establish written procedures authorizing the presiding officer
of the council to appoint judges of courts of record by special or general assignment to serve
temporarily in another level of court in a specific court or generally within that level. The
appointment shall be for a specific period and shall be reported to the council.

(b) These procedures shall be developed in accordance with Subsection 78-3-24(10)
regarding temporary appointment of judges.

(10) The Judicial Council may by rule designate municipalities in addition to those
designated by statute as a location of a trial court of record. There shall be at least one court
clerk's office open during regular court hours in each county. Any trial court of record may
hold court in any municipality designated as a location of a court of record. Designations by
the Judicial Council may not be made between July 1, 1997, and July 1, 1998.

(11) The Judicial Council shall by rule determine whether the administration of a court
shall be the obligation of the administrative office of the courts or whether the administrative

office of the courts should contract with local government for court support services.
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(12) The Judicial Council may by rule direct that a district court location be

administered from another court location within the county.

[(+H] (13) The Judicial Council shall establish and maintain, in cooperation with the
Office of Recovery Services within the Department of Human Services, the part of the state
case registry that contains records of each support order established or modified in the state on
or after October 1, 1998, as is necessary to comply with the Social Security Act, 42 U.S.C. Sec.
654a.

Section 3. Section 78-3a-112 is amended to read:

78-3a-112. Appearances -- Parents to appear with minor -- Failure to appear --
Contempt -- Warrant of arrest, when authorized -- Parent's employer to grant time off --
Appointment of guardian ad litem.

(1) Any person required to appear who, without reasonable cause, fails to appear may
be proceeded against for contempt of court, and the court may cause a bench warrant to issue to
produce the person in court.

(2) In all cases when a minor is required to appear in court, the parents, guardian, or
other person with legal custody of the minor shall appear with the minor unless excused by the
judge.

(a) An employee may request permission to leave the workplace for the purpose of
attending court if the employee has been notified by the juvenile court that his minor is

required to appear before the court.
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(b) An employer must grant permission to leave the workplace with or without pay if
the employee has requested permission at least seven days in advance or within 24 hours of the
employee receiving notice of the hearing.

(3) If a parent or other person who signed a written promise to appear and bring the
minor to court under Section 78-3a-113 or 78-3a-114, fails to appear and bring the minor to
court on the date set in the promise, or, if the date was to be set, after notification by the court,
a warrant may be issued for the apprehension of that person or the minor, or both.

(4) Willful failure to perform the promise is a misdemeanor if, at the time of the
execution of the promise, the promisor is given a copy of the promise which clearly states that
failure to appear and have the minor appear as promised is a misdemeanor. The juvenile court
shall have jurisdiction to proceed against the promisor in adult proceedings pursuant to Part 8,
Adult Offenses.

(5) The court shall endeavor, through use of the warrant of arrest if necessary, as
provided in Subsection (6), or by other means, to ensure the presence at all hearings of one or

both parents or of the guardian of the minor. If neither a parent nor guardian is present at the

court proceedings, the court may appoint a guardian ad litem to protect the interest of the

(6) A warrant may be issued for the parent, the guardian, the custodian, or the minor if:

(a) a summons is issued but cannot be served;

(b) it is made to appear to the court that the person to be served will not obey the
summons;

(c) serving the summons will be ineffectual; or

(d) the welfare of the minor requires that he be brought immediately into the custody of
the court.

Section 4. Section 78-3a-115 is amended to read:

78-3a-115. Hearings -- Public excluded, exceptions -- Victims admitted -- Minor's
cases heard separately from adult cases -- Minor or parents or custodian heard
separately -- Continuance of hearing -- Consolidation of proceedings involving more than
one minor.

(1) (a) Hearings in minor's cases shall be held before the court without a jury and may
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be conducted in an informal manner.

generatpublicfromhearimgsheldprior-toJuly 1,2604]

(b) In delinquency cases the court shall admit all persons who have a direct interest in

the case and may admit persons requested by the parent or legal guardian to be present. The
court shall exclude all other persons except as provided in Subsection (1)(c).

(c) In delinquency cases in which the minor charged is 14 years of age or older, the
court shall admit any person unless the hearing is closed by the court upon findings on the
record for good cause if:

(i) the minor has been charged with an offense which would be a felony if committed
by an adult; or

(i1) the minor is charged with an offense that would be a class A or B misdemeanor if
committed by an adult, and the minor has been previously charged with an offense which
would be a misdemeanor or felony if committed by an adult.

(d) The victim of any act charged in a petition or information involving an offense
committed by a minor which if committed by an adult would be a felony or a class A or class B
misdemeanor shall, upon request, be afforded all rights afforded victims in Title 77, Chapter
36, Cohabitant Abuse Procedures Act, Title 77, Chapter 37, Victims' Rights, and Title 77,
Chapter 38, Rights of Crime Victims Act. The notice provisions in Section 77-38-3 do not
apply to important juvenile justice hearings as defined in Section 77-38-2.

(e) A victim, upon request to appropriate juvenile court personnel, shall have the right
to inspect and duplicate juvenile court legal records that have not been expunged concerning:

(i) the scheduling of any court hearings on the petition;

(i1) any findings made by the court; and

(iii) any sentence or decree imposed by the court.

(2) Minor's cases shall be heard separately from adult cases. The minor or the minor's
parents or custodian may be heard separately when considered necessary by the court. The
hearing may be continued from time to time to a date specified by court order.

(3) When more than one minor is involved in a home situation which may be found to

constitute neglect or dependency, or when more than one minor is alleged to be involved in the

-10 -
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same law violation, the proceedings may be consolidated, except that separate hearings may be
held with respect to disposition.

Section 5. Section 78-3a-115.1 is amended to read:

78-3a-115.1. Access to abuse, neglect, and dependency hearings.

[t2ta)] (1) In abuse, neglect, and dependency cases the court shall admit any person to
a hearing, including a hearing under Subsection 78-3a-320(3), unless the court makes a finding
upon the record that the person's presence at the hearing would:

[tD] (a) be detrimental to the best interest of a child who is a party to the proceeding;

[tm] (b) impair the fact-finding process; or

[t1)] (c) be otherwise contrary to the interests of justice.

[tb)] (2) The court may exclude a person from a hearing under Subsection [(2)ta)] (1)
on its own motion or by motion of a party to the proceeding.

Section 6. Section 78-3a-116 is amended to read:

78-3a-116. Hearings -- Record -- County attorney or district attorney
responsibilities -- Attorney general responsibilities -- Disclosure -- Admissibility of
evidence.

(1) (a) A verbatim record of the proceedings shall be taken by an official court reporter
or by means of a mechanical recording device in all cases that might result in deprivation of
custody as defined in this chapter. In all other cases a verbatim record shall also be made
unless dispensed with by the court.

(b) (i) Notwithstanding any other provision, including Title 63, Chapter 2, Government
Records Access and Management Act, a record of a proceeding made under Subsection (1)(a)
shall be released by the court to any person upon a finding on the record for good cause.

(i1) Following a petition for a record of a proceeding made under Subsection (1)(a), the
court shall:

(A) provide notice to all subjects of the record that a request for release of the record

has been made; and

-11 -
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(B) allow sufficient time for the subjects of the record to respond before making a
finding on the petition.

(ii1) A record of a proceeding may not be released under this Subsection (1)(b) if the
court's jurisdiction over the subjects of the proceeding ended more than 12 months prior to the
request.

(iv) For purposes of this Subsection (1)(b):

(A) "record of a proceeding" does not include documentary materials of any type
submitted to the court as part of the proceeding, including items submitted under Subsection
(4)(a); and

(B) "subjects of the record" includes the child's guardian ad litem, the child's legal
guardian, the Division of Child and Family Services, and any other party to the proceeding.

(v) This Subsection (1)(b) applies:

(A) to records of proceedings made on or after November 1, 2003 in districts selected

by the Judicial Council as pilot districts under [Subsectron78=3=2+15)tay] Chapter 332,
Section 1, Laws of Utah 2003; and

(B) to records of proceedings made on or after July 1, 2004 in all other districts.

(2) (a) Except as provided in Subsection (2)(b), the county attorney or, if within a
prosecution district, the district attorney shall represent the state in any proceeding in a minor's
case.

(b) The attorney general shall enforce all provisions of Title 62A, Chapter 4a, Child
and Family Services, and Title 78, Chapter 3a, Juvenile [€ourts] Court Act of 1996, relating to:

(i) protection or custody of an abused, neglected, or dependent child; and

(i1) petitions for termination of parental rights.

(c) The attorney general shall represent the Division of Child and Family Services in
actions involving minors who have not been adjudicated as abused or neglected, but who are
otherwise committed to the custody of that division by the juvenile court, and who are
classified in the division's management information system as having been placed in custody
primarily on the basis of delinquent behavior or a status offense. Nothing in this Subsection
(2)(c) may be construed to affect the responsibility of the county attorney or district attorney to
represent the state in those matters, in accordance with the provisions of Subsection (2)(a).

(3) The board may adopt special rules of procedure to govern proceedings involving

-12 -
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violations of traffic laws or ordinances, fish and game laws, and boating laws. However,
proceedings involving offenses under Section 78-3a-506 are governed by that section regarding
suspension of driving privileges.

(4) (a) For the purposes of determining proper disposition of the minor in dispositional
hearings and establishing the fact of abuse, neglect, or dependency in adjudication hearings and
in hearings upon petitions for termination of parental rights, written reports and other material
relating to the minor's mental, physical, and social history and condition may be received in
evidence and may be considered by the court along with other evidence. The court may require
that the person who wrote the report or prepared the material appear as a witness if the person
is reasonably available.

(b) For the purpose of determining proper disposition of a minor alleged to be or
adjudicated as abused, neglected, or dependent, dispositional reports prepared by Foster Care
Citizen Review Boards pursuant to Section 78-3g-103 may be received in evidence and may be
considered by the court along with other evidence. The court may require any person who
participated in preparing the dispositional report to appear as a witness, if the person is
reasonably available.

(5) (a) In an abuse, neglect, or dependency proceeding occurring after the
commencement of a shelter hearing under Section 78-3a-306 or the filing of a petition under
Section 78-3a-3035, each party to the proceeding shall provide in writing to the other parties or
their counsel any information which the party:

(i) plans to report to the court at the proceeding; or

(i1) could reasonably expect would be requested of the party by the court at the
proceeding.

(b) The disclosure required under Subsection (5)(a) shall be made:

(1) for dispositional hearings under Sections 78-3a-310 and 78-3a-311, no less than five
days before the proceeding;

(11) for proceedings under Title 78, Chapter 3a, Part 4, Termination of Parental Rights
Act, in accordance with Utah Rules of Civil Procedure; and

(111) for all other proceedings, no less than five days before the proceeding.

(c) If a party to a proceeding obtains information after the deadline in Subsection

(5)(b), the information is exempt from the disclosure required under Subsection (5)(a) if the

-13 -
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party certifies to the court that the information was obtained after the deadline.

(d) Subsection (5)(a) does not apply to:

(i) pretrial hearings; and

(i1) the frequent, periodic review hearings held in a dependency drug court case to
assess and promote the parent's progress in substance abuse treatment.

(6) For the purpose of establishing the fact of abuse, neglect, or dependency, the court
may, in its discretion, consider evidence of statements made by a minor under eight years of
age to a person in a trust relationship.

Section 7. Section 78-3a-911 is amended to read:

78-3a-911. Office of Guardian Ad Litem Director -- Appointment of director --
Duties of director -- Contracts in second, third, and fourth districts.

(1) As used in this section, "commission" means the Commission on Criminal and
Juvenile Justice, created in Section 63-25a-101.

[tD] (2) There is hereby created the Office of Guardian Ad Litem Director under the

direct supervision of the [Fudtetal-Counetl-] commission in accordance with Subsection
[78=3=21] 63-252a-104(13).

[t2)] 3) (a) The [Fudtetal-Counett] commission shall appoint one person to serve full
time as the guardian ad litem director for the state. The guardian ad litem director shall serve at
the pleasure of the [Judierat-Cotnett] commission.

(b) The director shall be an attorney licensed to practice law in this state and selected
on the basis of:

(i) professional ability;

(i) experience in abuse, neglect, and dependency proceedings;

(111) familiarity with the role, purpose, and function of guardians ad litem in both
juvenile and district courts; [and]

(iv) ability to develop training curricula and reliable methods for data collection and
evaluation[:]; and

(v)_ability to fulfill the duties of the guardian ad litem director.

(c) The director shall be trained in the United States Department of Justice National

Court Appointed Special Advocate program prior to or immediately after his appointment.

(d) The commission shall annually conduct a performance evaluation of the guardian

-14 -
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ad litem director.

(e) The commission shall establish a procedure to receive and resolve complaints
regarding:
(1) _the guardian ad litem director;

(i1) the Office of Guardian Ad Litem Director; or

(iii) attorney guardians ad litem.
[3)] (4) The guardian ad litem director shall:
(a) establish [pohrey-and-procedure] effective written policies and procedures for the

management of a statewide guardian ad litem program and the maintenance of records

regarding a guardian ad litem's representation of a child's best interest, so that guardians ad

litem will have a consistent understanding of the duties of guardians ad litem;

(b) manage the guardian ad litem program to assure that minors receive qualified
guardian ad litem services in abuse, neglect, and dependency proceedings in accordance with
state and federal law and policy;

(c) develop standards for contracts of employment and contracts with independent
contractors, and employ or contract with attorneys licensed to practice law in this state, to act
as attorney guardians ad litem in accordance with Section 78-3a-912;

(d) develop and provide training programs for attorney guardians ad litem and
volunteers in accordance with the United States Department of Justice National Court
Appointed Special Advocates Association standards;

(e) update and develop the guardian ad litem manual, combining elements of the
National Court Appointed Special Advocates Association manual with specific information
about the law and policy of this state;

(f) develop and provide a library of materials for the continuing education of attorney
guardians ad litem and volunteers;

(g) educate court personnel regarding the role and function of guardians ad litem;

(h) develop needs assessment strategies, perform needs assessment surveys, and ensure
that guardian ad litem training programs correspond with actual and perceived needs for
training;

(i) design and implement evaluation tools based on specific objectives targeted in the

needs assessments described in Subsection [(3}] (4)(h);
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(j) prepare and submit an annual report to the [Juadieral-Counel] commission and the
Child Welfare Legislative Oversight Panel regarding the development, policy, and management
of the statewide guardian ad litem program, and the training and evaluation of attorney
guardians ad litem and volunteers;

(k) hire, train, and supervise investigators; [and]

(I) administer the program of private guardians ad litem established by Section
78-7-45[:];

(m) establish standard methods and forms for completing and documenting completion

of a guardian ad litem's duties in each case: and

(n) accurately track cases and implement management review procedures to determine

each guardian ad litem's productivity, case flow, case trends, and case resolution time.

[t4] (5) A contract of employment or independent contract described under Subsection
[3)] (4)(c) shall provide that attorney guardians ad litem in the second, third, and fourth
judicial districts devote their full time and attention to the role of attorney guardian ad litem,
having no clients other than the children whose interest they represent within the guardian ad
litem program.

Section 8. Section 78-3a-912 is amended to read:

78-3a-912. Appointment of attorney guardian ad litem -- Duties and
responsibilities -- Training -- Trained staff and court-appointed special advocate
volunteers -- Costs -- Immunity -- Annual report -- Review by Child Welfare Legislative
Oversight Panel.

(1) [t®] The court[+1)] may appoint an attorney guardian ad litem to represent the best

interest of a minor [mvolvedinanycasebeforethecourt;and 1) ]:

(a) 1in every case involving an abused child, a neglected child, or a dependent child that

results in a judicial proceeding: or

(b) in any other case for which the appointment of an attorney guardian ad litem is

expressly authorized by law.

(2) The court shall consider the best interest of a minor, consistent with the provisions
of Section 62A-4a-201, in determining whether to appoint a guardian ad litem.
[tby] (3) (a) In all cases where an attorney guardian ad litem is appointed, the court

shall make a finding that establishes the necessity of the appointment.
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[2)] (b) An attorney guardian ad litem shall represent the best interest of each minor
who may become the subject of a petition alleging abuse, neglect, or dependency, from the
earlier of the day that:

[ta)] (1) the minor is removed from the minor's home by the division; or

[tb)] (i1) the petition is filed.

[3)] (4) The Office of [the] Guardian Ad Litem Director, through an attorney guardian
ad litem, shall:

(a) represent the best interest of the minor in all proceedings;

(b) prior to representing any minor before the court, be trained in:

(i) applicable statutory, regulatory, and case law; and

(i) accordance with the United States Department of Justice National Court Appointed
Special Advocate Association guidelines;

(c) conduct or supervise an independent investigation in order to obtain first-hand, a
clear understanding of the situation and needs of the minor;

(d) (i) personally meet with the minor, unless the minor is less than 12 months of age;

(i1) personally interview the minor if the minor is [otdenough] able to meaningfully
communicate;

(iii) determine the minor's goals and concerns regarding placement if the minor is able

to communicate the minor's goals and concerns; and
(iv) [personalty-assessorsuperviseanassessmentof] consistent with Subsection (5),

assess the appropriateness and safety of the minor's environment in each placement;

(e) file written motions, responses, or objections at all stages of a proceeding when
necessary to protect the best interest of a minor;

(f) [persona ] attend
all [admintstrattve-andfostercarecitizenreview board] court hearings pertaining to the minor's

case;

(g) participate in all appeals unless excused by order of the court;

(h) be familiar with local experts who can provide consultation and testimony
regarding the reasonableness and appropriateness of efforts made by the Division of Child and
Family Services to:

(1) maintain a minor in the minor's home; or
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522 (i1) reunify a minor with the minor's parent;
523 (i) to the extent possible, and unless it would be detrimental to the minor, personally or

524  through a trained volunteer, paralegal, or other trained staff, keep the minor advised of:

525 (1) the status of the minor's case;

526 (i1) all court and administrative proceedings;

527 (iii) discussions with and proposals made by other parties;

528 (iv) court action; and

529 (v) the psychiatric, medical, or other treatment or diagnostic services that are to be

530  provided to the minor;

531 (j) review proposed orders for, and as requested by the court; and

532 (k) prepare proposed orders with clear and specific directions regarding services,
533 treatment, evaluation, assessment, and protection of the minor and the minor's family[;-and]
534

535

536

537

538

539

540

541 (5) In determining the appropriateness and safety of the minor's environment in each
542 placement under Subsection (4)(d)(iv), an attorney guardian ad litem may consider:

543 (a) any relevant reports or observations by:

544 (i) the Division of Child and Family Services; or

545 (ii) a trained volunteer, paralegal, or other staff;

546 (b) personal observation; or

547 (c) other relevant information.

548 [t4] (6) (a) Consistent with this Subsection [(4}] (6), an attorney guardian ad litem may

549  use trained volunteers, in accordance with Title 67, Chapter 20, Volunteer Government
550  Workers Act, trained paralegals, and other trained staff to assist in investigation and
551  preparation of information regarding the cases of individual minors before the court.

552 (b) The attorney guardian ad litem described in Subsection [(#)] (6)(a) may not
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delegate the attorney's responsibilities described in Subsection [(3)] (4).

(c) All volunteers, paralegals, and staff utilized pursuant to this section shall be trained
in and follow, at a minimum, the guidelines established by the United States Department of
Justice Court Appointed Special Advocate Association.

(d) The court may use volunteers trained in accordance with the requirements of
Subsection [4)] (6)(c) to assist in investigation and preparation of information regarding the
cases of individual minors within the jurisdiction.

(e) When possible and appropriate, the court may use a volunteer who is a peer of the
minor appearing before the court, in order to provide assistance to that minor, under the
supervision of an attorney guardian ad litem or the attorney's trained volunteer, paralegal, or
other trained staff.

[t5] (7) The attorney guardian ad litem shall continue to represent the best interest of
the minor until released from that duty by the court.

[t67] (8) (a) Consistent with Subsection [t6)] (8)(b), the juvenile court is responsible
for:

(i) all costs resulting from the appointment of an attorney guardian ad litem; and

(i1) the costs of volunteer, paralegal, and other staff appointment and training.

(b) The court shall use funds appropriated by the Legislature for the guardian ad litem
program to cover the costs described in Subsection [(6)] (8)(a).

(c) i) When the court appoints an attorney guardian ad litem under this section, the
court may assess all or part of the attorney's fees, court costs, and paralegal, staff, and volunteer
expenses against the minor's parents, parent, or legal guardian in a proportion that the court
determines to be just and appropriate.

(i) The court may not assess those fees or costs against:

(A) alegal guardian, when that guardian is the state; or

(B) consistent with Subsection [6)] (8)(d), a parent who is found to be impecunious.

(d) For purposes of Subsection [(6}] (8)(c)(i1)(B), if a person claims to be impecunious,
the court shall:

(i) require that person to submit an affidavit of impecuniosity as provided in Section
78-7-36; and

(i1) follow the procedures and make the determinations as provided in Section 78-7-37.
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[tH] (9) An attorney guardian ad litem appointed under this section, when serving in
the scope of the attorney guardian ad litem's duties as guardian ad litem is considered an
employee of the state for purposes of indemnification under Title 63, Chapter 30d,
Governmental Immunity Act of Utah.

[€8)] (10) (a) An attorney guardian ad litem shall represent the best interest of a minor.

(b) If the minor's wishes differ from the attorney's determination of the minor's best
interest, the attorney guardian ad litem shall communicate the minor's wishes to the court in
addition to presenting the attorney's determination of the minor's best interest.

(c) A difference between the minor's wishes and the attorney's determination of best
interest may not be considered a conflict of interest for the attorney.

(d) The court may appoint one attorney guardian ad litem to represent the best interests
of more than one minor child of a marriage.

[99] (A1) An attorney guardian ad litem shall be provided access to all Division of
Child and Family Services records regarding the minor at issue and the minor's family.

[(16)] (12) An attorney guardian ad litem shall maintain current and accurate records
regarding:

(a) the number of times the attorney has had contact with each minor; and

(b) the actions the attorney has taken in representation of the minor's best interest.

[(HH] (13) (a) Except as provided in Subsection [(H3] (13)(b), all records of an
attorney guardian ad litem are confidential and may not be released or made public upon
subpoena, search warrant, discovery proceedings, or otherwise. This Subsection (13)
supersedes Title 63, Chapter 2, Government Records Access and Management Act.

(b) Consistent with Subsection [(H)] (13)(d), all records of an attorney guardian ad
litem:

(i) are subject to legislative subpoena, under Title 36, Chapter 14, Legislative
Subpoena Powers; and

(i1) shall be released to the Legislature.

(c) i) Except as provided in Subsection [(+1}] (13)(c)(ii), records released in
accordance with Subsection [t1)] (13)(b) shall be maintained as confidential by the
Legislature.

(i1) Notwithstanding Subsection [(H1)] (13)(c)(1), the Office of the Legislative Auditor
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615  General may include summary data and nonidentifying information in its audits and reports to

616  the Legislature.

617 (d) (1) Subsection [(H] (13)(b) constitutes an exception to Rules of Professional

618  Conduct, Rule 1.6, as provided by Rule 1.6(b)(4), because of:

619 (A) the unique role of an attorney guardian ad litem described in Subsection [(8)] (10);
620 and

621 (B) the state's role and responsibility:

622 (I) to provide a guardian ad litem program; and

623 (II) as parens patriae, to protect minors.

624 (i1) A claim of attorney-client privilege does not bar access to the records of an attorney

625  guardian ad litem by the Legislature, through legislative subpoena.
626 (e) The Office of [the] Guardian Ad Litem Director shall present an annual report to
627  the Child Welfare Legislative Oversight Panel detailing:

628 (i) the development, policy, and management of the statewide guardian ad litem

629  program;

630 (i1) the training and evaluation of attorney guardians ad litem and volunteers; and
631 (ii1) the number of children served by the Office of [the] Guardian Ad Litem Director.
632 (14) (a) The guardian ad litem director shall report to the Health and Human Services

633  Interim Committee during the 2007 interim regarding:
634 (i) the progress of the Office of Guardian Ad Litem Director in making changes and

635 improvements in response to the February 2005 performance audit of the Office of Guardian
636  Ad Litem Director; and

637 (i1) recommendations for legislative changes relating to guardians ad litem.

638 (b) During the 2007 interim, the Health and Human Services Interim Committee shall:
639 (1) hear or review the report described in Subsection (14)(a); and

640 (ii) conduct a study to determine whether:

641 (A) the Office of Guardian Ad Litem Director should be:

642 (D) reauthorized; or

643 (D) replaced with a system consisting solely of private guardians ad litem; or

644 (B) other changes relating to guardians ad litem should be made by the Legislature.
645 15) During the 2006 interim, the Health and Human Services Interim Committee shall
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review the duties of guardians ad litem under this section to determine:
(a) whether guardians ad litem should perform each duty described in this section in

each case;

(b) whether any of the duties described in this section should be removed;

(c) _whether all of the duties described in this section should be deleted and replaced

with a duty to represent the best interests of the minor in accordance with the ethical and

professional responsibilities of an attorney;

(d) the extent to which guardians ad litem should be involved in district court cases;

and

(e) whether a change should be made in the oversight of the Office of Guardian Ad

Litem Director.

Section 9. Section 78-7-45 is amended to read:

78-7-45. Private attorney guardian ad litem -- Appointment -- Costs and fees --
Duties -- Conflicts of interest -- Pro bono obligation -- Indemnification -- Minimum
qualifications.

(1) (a) The court may appoint a private attorney as guardian ad litem to represent the
best interests of the minor in any district court action in which the custody of or visitation with
a minor is at issue. The attorney guardian ad litem shall be certified by the director of the

Office of [the] Guardian Ad Litem Director as having met the minimum qualifications for

appointment, but shall not be employed by or under contract with the Office of [the] Guardian
Ad Litem Director.

(b) If an attorney guardian ad litem has been appointed for the minor in any prior or
concurrent action and that attorney guardian ad litem is available, the court shall appoint that
attorney guardian ad litem, unless good cause is shown why another attorney guardian ad litem
should be appointed.

(c) If, after appointment of the attorney guardian ad litem, an allegation of abuse,
neglect, or dependency of the minor is made the court shall:

(1) determine whether it is in the best interests of the minor to continue the
appointment; or

(i1) order the withdrawal of the private attorney guardian ad litem and appoint the
Office of [the] Guardian Ad Litem Director.
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(2) (a) The court shall assess all or part of the attorney guardian ad litem fees, courts
costs, and paralegal, staff, and volunteer expenses against the parties in a proportion the court
determines to be just.

(b) If the court finds a party to be impecunious, under the provisions of Section
78-7-36, the court may direct the impecunious party's share of the assessment to be covered by
the attorney guardian ad litem pro bono obligation established in Subsection (6)(b).

(3) The attorney guardian ad litem appointed under the provisions of this section shall:

(a) represent the best interests of the minor from the date of the appointment until
released by the court;

(b) conduct or supervise an independent investigation in order to obtain a clear
understanding of the situation and needs of the minor;

(c) interview witnesses and review relevant records pertaining to the minor and the
minor's family, including medical, psychological, and school records;

(d) if the minor is old enough to communicate and unless it would be detrimental to the
minor:

(1) meet with and interview the minor;

(i) determine the minor's goals and concerns regarding custody or visitation; and

(iii) counsel the minor regarding the nature, purpose, status, and implications of the
case, of hearings, of recommendations, and proposals by parties and of court orders;

(e) conduct discovery, file pleadings and other papers, prepare and review orders, and
otherwise comply with the Utah Rules of Civil Procedure as necessary to protect the best
interest of the minor;

(f) unless excused by the court, prepare for and attend all mediation hearings and all
court conferences and hearings, and present witnesses and exhibits as necessary to protect the
best interests of the minor;

(g) identify community resources to protect the best interests of the minor and advocate
for those resources; and

(h) participate in all appeals unless excused by the court.

(4) (a) The attorney guardian ad litem shall represent the best interests of a minor. If
the minor's wishes differ from the attorney's determination of the minor's best interests, the

attorney guardian ad litem shall communicate to the court the minor's wishes and the attorney's
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determination of the minor's best interests. A difference between the minor's wishes and the
attorney's determination of best interests is not sufficient to create a conflict of interest.

(b) The court may appoint one attorney guardian ad litem to represent the best interests
of more than one minor child of a marriage.

(5) An attorney guardian ad litem appointed under this section is immune from any
civil liability that might result by reason of acts performed within the scope of duties of the
attorney guardian ad litem.

(6) (a) Upon the advice of the Director of the Office of [the] Guardian Ad Litem
Director, the [Fudietal-Cotmnett] Commission on Criminal and Juvenile Justice, created in

Section 63-25a-101, shall by rule establish the minimum qualifications and requirements for

appointment by the court as an attorney guardian ad litem.

(b) An attorney guardian ad litem may be required to appear pro bono in one case for
every five cases in which the attorney is appointed with compensation.

(7) This section shall be effective in the Second, Third, and Fourth Judicial Districts on
July 1, 2001, and in the remaining judicial districts of the state on July 1, 2002.
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Bill Number HB0174502 2.5 pAs

State Impact

Passage will require additional ongoing funding of $205,900 for the Commission on
Criminal and Juvenile Justice.

FY 2007 FY 2008 FY 2007 FY 2008

Approp. Approp. Revenue Revenue
General Fund $205,900 $205,900 $0 $0
TOTAL $205,900 $205,900 $0 $0

Individual and Business Impact

No fiscal impact.
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